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8 In  the  ma tte r of:
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11 g< ADVISORY

12 LANCE MICHAEL BERSCH, and

13 DAVID JOHN WANZEK and LINDA
14 WANZEK, husband and wife,

15 Re s ponde nts  .

16

17 The Securities Division ("Division") of the Arizona Corporation Commission

18 ("Commission") respectfully requests that this Tribunal deny Concordia Financing

19 Company, Ltd.'s ("Concordia") Motion to Dismiss Requested Relief of Restitution

20 and Penalties ("Motion"). Concordia argues it is entitled to jury trial on the

21 Division's requests for restitution and civil penalties. Concordia is mistaken.

22 Article 2, Section 23 of the Arizona Constitution provides in relevant part:

23 "The right of trial by jury shall remain inviolate." This constitutional provision

24 "preserves a right to a jury trial in only those actions that existed at common law

25 when the Arizona Constitution was adopted in l910." Life Investors Ins. Co. of Am.

26 v. Horizon Resources Eethany, Ltd., 182 Ariz. 529, 532 (App. 1995).
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Controlling Arizona  precedents , which Concordia  fa ils  to cite , hold, "Unless

express ly provided for by s ta tute , 'there  is  no right to a  jury tria l on s ta tutory cla ims

tha t did not exis t a t common law prior to s ta tehood."' S ta te  ex re l. Darwin v. Arne tt,

235 Ariz. 239, 245, 11 36 (App. 2014) (Artic le  2 , S e ction 23 of the  Arizona

Constitution did not provide a  right to jury tria l in enforcement action by s ta te  agency

to recover damages  to remedia te  environmenta l contamina tion and civil pena lties )

(quoting In re  Es ta te  of Ne wma n, 219 Ariz. 260, 272, 11 45 (App. 2008)); Life

Inves tors , 182 Ariz. a t 532 (no right to jury in de ficie ncy judgme nt a ction, "S ince

the  deed of trus t s ta tute  was  enacted in 1971, there  was  no provis ion for this  type  of

s ta tutory a ction in 1910, a nd, he nce , no is s ue  e xis ts  re ga rding pre s e rva tion of a

nonexis tent right.").

Concordia  doe s  not ha ve  a  right to a  jury tria l on the  Divis ion's  s ta tutory

cla ims , including the  s ta tutory remedies  of res titution and adminis tra tive  pena lties .

Be ca us e  the  Arizona  S e curitie s  Act ("AS A") wa s  e na cte d in 1951, the re  wa s  no
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15 provis ion for this  type of s ta tutory action when the  Arizona Constitution was  adopted

16 in 1910. The re fore , Article  2, Section 23 did not pre se rve  a  jury tria l for s ta tutory

17 cla ims  tha t did not exis t in 1910.

18 Arnett, In re  Estate  of Newman and Lyre Investors  are controlling and dispose

19 of Concordia 's  a rguments  conce rning a  purported jury tria l right on the  Divis ion's

20 requested s ta tutory remedies  of res titution and adminis tra tive  penalties . Concordia 's

21 Motion should be  denied.

2 2

2 3

2 4

25 Conc o rd ia  a rgue s  the  Divis ion 's  re que s te d  re lie f o f re s titu tion  a nd

26 administrative penalties  must be dismissed because the Arizona Constitution affords

1 . C O NTR O LLING  AR IZO NA P R E C E DE NT DE F E ATS  C O NC O R DIA' S
" R IG HT TO  A J UR Y TR IAL"  AR G UME NT.
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12 Each of these  cases  confirms  tha t Concordia  does  not have  a  cons titutiona l

13 right to a  jury tria l on the  Divis ion's  s ta tutory cla ims , including the  re que s ts  for
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Concordia  a  jury tria l on those  remedies . In support of tha t a rgument, Concordia 's

Motion cites  ten out-of-s tate  cases  dating back to 19 l5 from a variety of jurisdictions.

Concordia  a ls o cite s  e ight Arizona  ca s e s  conce rning jury tria l rights , but none

involve  s ta tutory causes  of action or adminis tra tive  enforcement proceedings .'

While  Concordia  thought it appropria te  to present a ll those  non-binding out-of-

s tate  cases  and inapposite  Arizona decis ions, they did not think it was appropriate  to

a t le a s t re fe re nce  in the ir Motion thre e  controlling Arizona  pre ce de nts  tha t a re

directly adve rse  to Concordia 's  pos ition. S e e  S ta te  e x re l. Da rwin v. Arne tt, 235

Ariz. 239, 245, 111] 36-37 (App. 2014), In re  Es ta te of Newman, 219 Ariz. 260, 272,

l 45 (App. 2008), and Life  Investors  Ins . Co. of Am. v. Horizon Resources  Bethany,

Ltd., 182 Ariz. 529, 532 (App. 1995).

1  De re nda l v. Grwitn , 209 Ariz. 416, 418, 11 2 (2009) (crimina l misde me a nor
prosecution for drag racing), Brown v. Gre e r, 16 Ariz. 215, 216 (1914) (action for
an accounting and se ttlement of copartne rship's  a ffa irs ), superseded by s tatute  as
s ta te d in Hoyle  v. S upe rior Court in a nd for Ma ricopa  County, 161 Ariz. 224, 229
(App. 1989), Fishe r v. Edgerton, 236 Ariz. 71, 73, 112 (App. 2014) (tria l de  novo to
jury fo llowing a ppe a l of compuls ory a rb itra tion of c la ims  a ris ing  from a uto
a ccide nt); Ogre School v. Reeves, 166 Ariz. 301, 303 (1990) (inde mnity cla im by
school de fending a  cla im of s a lmone lla  poisoning by former s tudent), Don bey v.
Phoenix Newspapers, Inc., 150 Ariz. 476, 565 (1986) (libe l a ction); P e rkins  v.
Koma rnyckyj, 172 Ariz. 115, 116 (medica l ma lpractice  action; tria l judge  e rred by
(1) communica ting with jurors  without notifying counse l and (2) ins tructing jurors
tha t those  voting aga ins t liability should not pa rticipa te  in de te rmining damages );
Chartone , Inc. v. Be rnini, 207 Ariz. 162, 164, ii 1 (App. 2004) (action for breach of
a n implie d contra ct; tria l judge  e rre d by bifurca ting tra il into s e pa ra te  pha se s  for
lia bility a nd da ma ge s  a nd the n, while  jury wa s  de libe ra ting on lia bility, va ca ting
bifurcation order an appointing a  specia l master to determine damages), and Moses
v. Da ra , 4 Ariz. App. 385, 387, 391 (1966) (pla intiff/counte rdefendant was  entitled
to  ha ve  jury de cide  his  lia bility a nd the  a mount of da ma ge s  on de fe nda nt's
counte rcla im for defamation).

3
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1 re s titution a nd civil pe na ltie s . The s e  s ta tutory cla ims  did not e xis t whe n the  Arizona

2 Cons titution wa s  a dopte d in 1910.

3 Arne tt, In re  Es ta te  of Ne wma n a nd Lyre  Inve s tors a re  dis cus se d in more  de ta il

4 be low to illus tra te  why Concordia 's  a rgume nts  fa il.

5

6 In  Arn e tt , th e  Ariz o n a  De p a rtme n t o f E n viro n me n ta l Q u a lity ("ADE Q ")

7

8 whos e  le a ky unde rground s tora ge  ta nk (US T) conta mina te d the  la nd. 235 Ariz. a t

9 241, ii 14 a nd a t 245, 1137. ADEQ s ought to re cove r the  re me dia tion cos ts  a nd civil

10 pe na ltie s  ba s e d on viola tions  of US T rule s  unde r A.R.S . Title  49, Cha pte r 6. Id. a t

11 245, 11 37. Both  the  tria l a nd a ppe lla te  courts  cha ra cte rize d ADEQ's  re que s t for

12 re me dia tion cos ts  a s  a  re que s t for da ma ge s . Se e  id. a t 235 Ariz. a t 241, 11 15 ("The

13 court bifurca te d the  tria l on the  is s ue s  of lia bility a nd da ma ge s , a nd a fte r a  be nch

14 tria l, found Arne tt lia ble  for re me dia tion e xpe ns e s  a nd pe na 1tie s .").2 On a ppe a l, the

15 de fe nda nt a rgue d the  tria l court ha d de nie d his  cons titutiona l right to a  jury tria l. Id.

16 a t 245, 1136.

17 The  Arizona  Court of Appe a ls  he ld  the  de fe nda nt wa s  not e ntitle d  to  a  jury

18 tria l o n  ADEQ's  c la ims  fo r d a ma g e s  in  th e  fo rm o f re me d ia tio n  co s ts  a n d  c ivil

19 pe na ltie s .  Id  a t 245 , W 36-37 . In te rp re ting  Artic le  2 ,  S e c tion  23  o f the  Arizona

20 Cons titution, the  court s ta te d: "Unle s s  e xpre s s ly provide d for by s ta tute , 'the re  is no

2 1

22 2  Arne tt's cha ra c te riza tion  o f re me dia tion  cos ts  a s  "da ma ge s " is  cons is te n t with
nume rous  othe r courts  tha t ha ve  he ld e nvironme nta l re me dia tion cos ts  a re  "da ma ge s "

23 S e e  Inte l Corp. v. Ha rtford  Acc. & Inde nt. Co., 952 F.2d 1551, 1562 la th Cir. 1991),
24 Ea a s ch & Lomb, Inc. v. Utica  Ma t. Ins . Co., 625 A.2d 1021, 1033 (Md. Ct. App. 1993)

(e nvironme nta l response cos ts cons titute d "da ma ge s " with in me a ning o f
25 compre he ns ive  ge ne ra l lia b ility po licy p rovid ing  cove ra ge  fo r da ma ge s  in s u re d
26 be ca me  le ga lly obliga te d to pa y), Ala ba ma  P la ting Co. v. US . Fide lity Ana ' Gua r. Co. ,

690 So.2d 331, 336 n. 10 (Ala . 1996) a nd the  ca s e s  cite d the re in.

State ex rel. Darwin v. Arnett
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1 right to a  jury tria l on s ta tutory c la ims  tha t did not e xis t a t common la w prior to

2 s ta tehood."' Id. a t 245, 1136 (quoting In re  Es ta te  of Newman, 219 Ariz. a t 272, 11

3 45). The  court obs e rved: "ADEQ s ued Arne tt for civil pena ltie s , remedia tion cos ts ,

4 and other re lie f bas ed on viola tions  of UST rules  and regula tions  under A.R.S . Title

5 49, Cha pte r 6." Id. of 245, 'H 37. Thos e  s ta tutory cla ims  did not e xis t prior to

6 s ta tehood, the  firs t UST regula tions  were  not crea ted until 1986. Id. a t 245, 1137.

7 There fore , the  de fendant did not have  a  right to a  jury tria l under Article  2, Section

8 23 of the  Arizona Cons titution. Id. a t 245, 111136-37.

9

1 0

11 In Es ta te  of Ne wma n, the  pe rs ona l re pre s e nta tive  of he r mothe r's  e s ta te

12 brought a n a c tion a ga ins t he r brothe r a lle g ing  s ta tutory c la ims  for viola tion of

13

14

15 116. The  vulne rable  adult s ta tute  crea tes  a  caus e  of action tha t a llows  a  pla intiff to

15 recover actual damages  and for the court to award "additional damages  in an amount

17

18 whe n a  court finds  tha t a  de fe nda nt ha s  conce a le d or e mbe zzle d prope rty of a

19

20 of the  property, or for re turn of the  property and damages  in addition to the  property

21 equa l to the  va lue  of the  property."

22 The  de fendant demanded a  jury tria l, which the  tria l court denied. Id. a t 264,

23 1] 7. Following a  judgment for the  personal representa tive , the  defendant appealed.

24 The  Arizona  Court of Appe a ls  he ld tha t unde r Artic le  2, S e ction 23 of the

25 Arizona  Cons titution, the  de fendant was  not entitled to a  jury tria l. Id. a t 272-73, W

26 45~50. The  court s ta ted, "[T]he re  is  no right to a  jury tria l on s ta tutory cla ims  tha t

5

Estate of Newman
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1 did  not e xis t a t common la w prior to  s ta te hood." Id . a t 272, 1145. The  court the n

2

3 the y cre a te d do not include  a  right to a  jury tria l. Id. a t 272-73, 111]46-50. The re fore ,

4 the  de fe nda nt wa s  not e ntitle d to a  jury tria l on thos e  s ta tutory cla ims . Id. a t 272-73 ,

5 111146-50.

6

7

8 In  Life  Inve s tors , a fte r a  borrowe r de fa ulte d on a  loa n s e cure d by a  de e d of

9 trus t on re a l prope rty, a  trus te e 's  s a le  wa s  he ld a t which the  le nde r purcha s e d the

10 prope rty. 182 Ariz. a t 531. The  le nde r the n brought a  de ficie ncy a ction purs ua nt to

11

12 court de nie d.3 Id. a t 531. On a ppe a l, the  borrowe r a rgue d the  tria l court ha d de prive d

13 it of its  right to  a  jury tria l unde r Artic le  2 , S e ction 23 of the  Arizona  Cons titu tion.

14 Id a t 532. The  Arizona  Court of Appe a ls  re j e cte d tha t a rgume nt a nd a ffirme d the

15 tria l court.

16 The  court he ld  tha t unde r the  Arizona  Cons titu tion , the  borrowe r wa s  no t

17 e ntitle d to a  jury tria l on the  le nde r's  s ta tutory ca us e  of a ction. Id. a t 532. The  court

18 re a s one d: "Article  II, S e ction 23 pre s e rve s  a right to a  jury tria l in only thos e  a ctions

19 tha t e xis te d  a t common la w whe n the  Arizona  Cons titu tion  wa s  a dopte d  in  1910.

20 S ince  the  de e d of trus t s ta tute  wa s  e na cte d in 1971, the re  wa s  no provis ion for this

21 type  of s ta tutory a ction in 1910, a nd, he nce , no is s ue  e xis ts  re ga rding pre s e rva tion of

22 a  none xis te nt right." Id. a t 532.

23 Ap p lyin g  th e  h o ld in g s  o f Arn e tt,  Es ta te  o f Ne wm a n  a n d  Life  In ve s to rs ,

24 Concordia  doe s  not ha ve  a  right to a  jury tria l on the  Divis ion's  re que s te d s ta tutory

2 5

2 6

Life Investors Insurance Companv ofAmeriea

3 The  tria l court la te r e mpa ne le d a n a dvis ory jury on the  is s ue  of the  prope rty's  fa ir
ma rke t va lue  a t the  time  of the  trus te e 's  s a le . Id. a t 531 .

6
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A. When a  person or persons  have  viola ted the  Securities  Act
or the  IM Act, or any rule  or orde r of the  Commiss ion, the  Commiss ion
may require the person or persons to make rescission and/or restitution as
provided here in.

1 remedie s  of re s titution and adminis tra tive  pena ltie s . The  Divis ion is  bringing this

2 adminis tra tive  enforcement action pursuant to the  Arizona  Securitie s  Act ("ASA"),

3 which was firs t enacted in 1951. See Laws 1951, Ch. 18. In Article  16 of the  ASA,

4 the Legislature  expressly authorized the Commission to "take appropriate  affirmative

5 action to correct the  conditions  re sulting from the  [viola tion] including, without

6 limita tion, a  re quire me nt to provide  re s titution a s  pre s cribe d by the  rule s  of the

7

8 Pursuant to this  expre s s  s ta tutory authoriza tion to require  re s titution and its

9 genera l s ta tutory rule-making authority, the  Commiss ion promulgated A.A.C. R14-4-

10

11 A.A.C. R14-4-308. Commiss ion Rule  14-4-308 provides , in re levant pa rt:

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

c .
1.

include :
a. Cash equal to the fair market value of the consideration paid,

determined as  of the date  such payment was originally paid by the buyer;
toge the r with

b.
from the date  of the purchase payment to the date  of repayment; less

c. The  amount of any principa l, inte res t, or other dis tributions
received on the security for the period from the date  of purchase payment
to the  date  of repayment.

A.A.C. R14-4-308(A) and (C)-

The  Le gis la ture  ha s  a ls o e xpre s s ly a uthorize d the  Commis s ion to a s s e s s

adminis tra tive  pena ltie s  aga ins t pe rsons  who a re  found to have  viola ted the  ASA.

If res titution is  ordered by the  Commiss ion,
The amount payable as damages to each purchaser shall

7
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As  in Arne tt, Es ta te  of Ne wma n a nd Life  Inve s tors , the  s ta tutory causes  of

action and s ta tutory remedies  a t is sue  did not exis t when the  Arizona  Cons titution

was  adopted in 1910. Because  "Article  II, Section 23 preserves a right to a  jury tria l

in only those  actions  that exis ted a t common law when the  Arizona Constitution was

adopted," Life  Inves tors , 182 Ariz. a t 531, Concordia  does  not have  a  right to a  jury

tria l on a ny is s ue  in this  a ction, including the  re que s te d s ta tutory re me die s  of

res titution and adminis tra tive  pena lties . See  Arnett, 235 Ariz. a t 245, 1136 (Article

2, S e ction 23 of the  Arizona  Cons titution did not provide  a  right to jury tria l in

ADEQ's  action to recover damages  and civil penalties .)

Concordia  fixa te s  on Commis s ion Rule  14-4-308(C)'s  us e  of the  word

"damages" in describing how to calculate  the amount a  respondent must pay to each

purchase r "[i]f re s titution is  orde red by the  Commiss ion." Commiss ion Rule  14-4-

308(C)'s  us e  of the  word "da ma ge s " doe s  not cha nge  the  fore going a na lys is ,

howe ve r. In Arnett and Esta te  of Newman, the  defendants  did not have  a  right to a

jury tria l unde r the  Arizona  Cons titution despite  the  fact tha t they were  de fending

aga ins t cla ims  seeking damages . See  Arne tt, 235 Ariz. a t 241, 'H 15, Es ta te o f

Newman, 219 Ariz. a t 264, 'H 6. The same result applies  to Concordia .

Commission broad equitable  Powers  to fashion a  remedy to re turn both the  investor

and the  viola tor to the  s ta tus  quo which exis ted be fore  the  viola tion(s ) of the  ASA

in

its  discre tion [i]ssue  an order directing [a  viola tor] to take  appropria te  affirmative

action within a  rea sonable  time , a s  pre scribed by the  commiss ion, to corre ct the

conditions  re s ulting  from the  a c t, pra c tice  or tra ns a c tion  inc luding, without

limita tion, a  re quire me nt to  provide  re s titu tion a s  pre s cribe d by rule s  of the

commiss ion.") (Empha s is  a dde d). Commis s ion Rule  14-4-308  gra nts  the

8
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1 Commiss ion the  discre tion to e ithe r order rescis s ion (i.e ., undo the  transaction) or

2 res titution (i.e ., provide  full compensa tion to inves tors ) - to re turn the  parties  to the

3 s ta tus  quo tha t exis ted prior to the  viola tion. Res titution is  "a  remedy traditiona lly

4 viewed a s  'equitable ."' Martens  v. Hewitt Assoc., 508 U.S . 248, 255 (1993). Thus ,

5

6 are  equitable  in na ture , and Concordia  is  not entitled to jury tria l on them.

7

8

9

1 0

12 The  Unite d S ta te s  S upre me  Court ha s  he ld tha t the  S e ve nth Ame ndme nt right

13 to  a  ju ry tria l doe s  no t a pply to  a dminis tra tive  proce e dings . Atla s  Roofing  Co . v.

14 Occupa tiona l S a fe ty a nd He a lth Re vie w Comm 'n, 430 U.S . 442, 455 (1977); Tull v.

15 Unite d S ta te s , 481  U.S .  412 ,  418 ,  n .4  (1987) ("[T]he  S e ve n th  Ame ndme n t is  no t

16 applicable  to adminis tra tive  proceedings ."). Legis la tures  can ass ign to adminis tra tive

17 agencies  the  power to enforce certa in laws, or adjudicate  certa in "public rights ." Atlas

18 Roofing, 430 U.S . a t 450. These  a re  s itua tions  in which the  gove rnment a cts  in its

19 s ove re ign ca pa city to e nforce  public rights  unde r a  s ta tute . S imps on v. Ofice  of Tlzrw

20 S upe rvis ion, 29 F.3d 1418, 1423 (9th Cir. 1994) (citing Atla s  Roofing, 430 U.S . a t 450).

21 Enforce me nt a ctions  the  S e curitie s  Divis ion brings , s uch a s  the  one  he re , a re

22 "brought for the  public  be ne lit...." Trimble  v. Ame rica n S a vings  Life  Ins ura nce

23 Company, 152 Ariz. 548, 556 (App. 1986). Requiring pe rsons  who viola te  the  ASA

24 "to make  res titution to the  victims serves  the  public inte res t." Id. a t 556.

25

26

1 1 . WHE N A P R O C E E DING  IMP LIC ATE S  P UB LIC  R IG HTS ,  AND THE
LE G IS LATUR E  HAS  P R O VIDE D A P R O P E R  ADMINIS TR ATIVE
F O R UM F O R  ADJ UDIC ATING  THE  AC TIO N,  THE  R IG HT TO  A
J URY TRIAL IS  INAP P LICABLE.

9
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1 The  Arizona  Le gis la ture  e na cte d  the  AS A, cha rge d the  Commis s ion  with  its

2 e nforce me nt, including the  impos ition of re s titution a nd a dminis tra tive  pe na ltie s , a nd

3 provide d for a djudica tion proce dure s . It did not provide  for a  jury tria l in  this  forum.

4 Whe n a  proce e ding implica te s  public rights , a s  this  one  doe s , a nd the  le gis la ture

5 ha s  provide d a  prope r a dminis tra tive  forum for a djudica ting the  a ction, the  right to a

6 jury tria l is  ina pplica ble . Se e  S impson, 29 F.3d a t 1424; s e e  a ls o  Atla s  Roofng, 430

7 U.S .  a t 4 5 5  (S e ve n th  Ame n d me n t d o e s  n o t p re ve n t C o n g re s s  fro m c o mmittin g

8 litiga tion to  a dminis tra tive  a ge ncie s  with  s pe cia l compe te nce  in  the  re le va nt fie ld).

9 Concord ia  is  no t e n title d  to  ju ry tria l on  the  Divis ion 's  re que s ts  fo r the  s ta tu to ry

10 re me die s  of re s titution a nd pe na ltie s .

13 As  note d a bove  a nd be low, Concordia  cite s  e ight Arizona  ca s e s  conce rning

14 ju ry tria l rig h ts ,  b u t n o n e  in vo lve  s ta tu to ry c a u s e s  o f a c tio n  o r a d min is tra tive

15 e nforce me nt proce e dings .4 The y a re  ina ppos ite . Mos t s ta nd for the  unre ma rka ble

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

111 . CONCORDIA'S MOTION RESTS ENTIRELY ON INAPPOSITE AND
NON-BINDING CASES.

4 Derendal v. Grwith, 209 Ariz. 416, 418, 11 2 (2009) (criminal misdemeanor
prosecution for drag racing), Brown v. Greer, 16 Ariz. 215, 216 (1914) (action for
an accounting and settlement of copartnership's affairs), superseded by statute as
stated in Hoyle v. Superior Court in and for Maricopa County, 161 Ariz. 224, 229
(App. 1989), Fisher v. Edgerton, 236 Ariz. 71, 73, 112 (App. 2014) (trial de novo to
jury following appeal of compulsory arbitration of claims arising from auto
accident); Orme School v. Reeves, 166 Ariz. 301, 303 (1990) (indemnity claim by
school defending a claim of salmonella poisoning by former student), Dorsey v.
Phoenix Newspapers, Inc., 150 Ariz. 476, 565 (1986) (libel action), Perkins v.
Komarnyckyj, 172 Ariz. 115, 116 (medical malpractice action, trial judge erred by
(1) communicating with jurors without notifying counsel and (2) instructing jurors
that those voting against liability should not participate in determining damages);
Chartone, Inc. v. Eernini, 207 Ariz. 162, 164, ii 1 (App. 2004) (action for breach of
an implied contract, trial judge erred by bifurcating trail into separate phases for
liability and damages and then, while jury was deliberating on liability, vacating
bifurcation order an appointing a special master to determine damages), and Moses
v. Daru, 4 Ariz. App. 385, 387, 391 (1966) (plaintiff/counterdefendant was entitled

1 0
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1 propos ition tha t the  right to a  jury tria l is  pre s e rve d in thos e  common la w a ctions  for

2 which the re  wa s  a  right to jury tria l whe n the  Arizona  Cons titution wa s  a dopte d. See

3 Fis he r 2 3 6  Ariz .  a t 7 3 ,  1 1  2  (c la ims ,  p re s u ma b ly n e g lig e n ce ,  a ro s e  fro m a u to

4 a ccide nt); Cna rtone , 207 Ariz. a t 164, 11 l (bre a ch of a n implie d contra ct); P e rkins ;

5 172  Ariz .  a t 116  (me d ica l ma lp ra c tice  a c tion); Do r s e y , 1 5 0  Ariz .  a t 5 6 5  (lib e l

6 a ction), Mos e s , 4 Ariz. App. a t 387 (counte rcla im for de fa ma tion).

7 The  non-Arizona  ca s e s  Concord ia  c ite s  a re  s imila rly ina ppos ite . Se ve ra l

8 involve  common la w cla ims  be twe e n priva te  pa rtie s . S e e  Ge tty Re f & Mktg. Co. v.

9 P a rk Oil,  Inc . , 385 A.2d 147, 148 (De l. Ch. 1978) (a ction in pa rt for de bt for goods

10 s old a nd de live re d a nd gua ra nty), Wood v.  NJ  Ma rs .  In s . Co., 574, 21  A.3d 1131

11 (2011) ( ins ura nce  ba d fa ith); S co tt v. Kirtie y, 179 S .W. 825, 826 (Ky. 1915) ("On

12 th e  q u e s tio n  wh e th e r o r n o t th e re  wa s  a n yth in g  d u e  u n d e r h is  c o n tra c t,  [th e

13 contra ctor] ha d the  right to a  jury tria l a t common la w.").

14 To!! v. Unite d S ta te s5 unde rmine s , ra the r tha n s upports , Concordia 's  a rgume nts .

15 Tu ll wa s  a  Cle a n Wa te r Act e nforce me nt a ction the  gove rnme nt brought in  fe de ra l

16 dis tric t court, not in  a n  a dminis tra tive  a ge ncy.6  481 U.S . a t 415. Thus , unlike  th is

17 proce e ding , the  d is pu te  in Tu ll wa s  no t a n  a d jud ica tion  be fore  a n  a dmin is tra tive

18 tribuna l, but wa s  in  a  forum tha t provide d a  proce dure  for a  tria l by jury. The re fore ,

19 Tull is  ne ithe r a na logous  nor re le va n t,  e xce p t tha t the  Court re a ffirme d  tha t "the

20 S e ve nth Ame ndme nt is  not a pplica ble  to a dminis tra tive  proce e dings ." Id. a t 418, n. 4

2 1

22
to  h a ve  ju ry d e c id e  h is  lia b ility a n d  th e  a mo u n t o f d a ma g e s  o n  d e fe n d a n t ' s

23 counte rcla im for de fa ma tion).
24 5 Tull v. Unite d S ta te s , 481 U.S . 412 (1987).

6  The  s ta tu te  unde r which  the  gove rnme nt b rought its  e nforce me nt a c tion  in Tu ll
25 re quire s  tha t a ny e nforce me nt a ction "be  brought in  the  dis tric t court of the  Unite d
26 S ta te s  for the  dis trict in which the  de fe nda nt is  loca te d or re s ide s  or is  doing bus ine s s ,
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1 (citing Atlas Roofing Co. v. Occupational Safely and Health Review Comm 'n,430 U.S.

2 442 (l977)).

3 Like Tull, S .E. C. v. Jensen was  an enforcement action the  government filed in

4 fe de ra l dis trict court, whe re  it wa s  e ntitle d to a  jury tria l on ce rta in of its  cla ims .

5 The re fore , S.E. C. v. Jensen is  not a na logous  to this  ca se .

6 Gros s bla tt v. Wrignt8 wa s  a  la ws uit unde r the  Unite d S ta te s  Hous ing a nd Re nt

7 Act of 1947 in which the  pla intiff s ought triple  da ma ge s , a ttorne ys ' fe e s  a nd cos ts

8 aga ins t his  landlord for overcharging the  permiss ible  amount of rent. It appears  tha t

9 no equitable  re lie f was  reques ted. The  court looked a t the  gis t of the  pla intiffs  cla im,

10 which was  to recove r money due  him for rent ove rcha rges , and he ld tha t this  cla im

11 was essentia lly an action on a  debt (a lbeit one created by a  s ta tute). Gross blatt, 239

12 P .2d a t 26. Hence  the  action was  one  a t law, and a  right to tria l by jury his torica lly

13 exis ted under Ca lifornia  law. Id. a t 26.

14 Fina lly, Great- West Life  Annuity Ins . Co. v. Knua 'son9 did not involve  a  jury

15 tria l issue  and it does  not help Concordia . In Great- West Life, the  insurer to an ERISA

16 plan sued a  beneficiary who was injured in an auto accident and whose personal injury

17 settlement recovered some of the medical expenses the insurer and plan had paid. The

18 ins ure r s ought to e nforce  the  pla n's  re imburs e me nt provis ion giving it the  right to

19 re cove r from a  be ne ficia ry a ny pa yme nt for be ne fits  pa id by the  pla n tha t the

20 beneficiary was  entitled to recover from a  third-party. 534 U.S. a t 207. The issue  was

21 whether the  insurer could proceed under a  federal s ta tute  that authorizes  a  civil action

22 "to enjoin any act or practice  which viola tes  the  terms of the  plan, or to obtain other

23

24

25

26

7 S.E.C. v. Jensen, 835 F.3d 1100 lath Cir. 2016).
8 Grossblatt v. Wright, 239 P.2d 19 (Cal. Ct. App. 1951).
9 Great- West Lzfe Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002).

12
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not proceed under that s ta tute  because the insurer was not seeking equitable  relief but

le ga l re lie f ins te a d. Id a t 221. The  ins ure r s ought "in e s s e nce , to impos e  pe rs ona l

liability on [the  plan's  beneficia ry] for a  contractua l obliga tion [under the  plan] to pay

money...." Id. a t 210. The  Court reasoned, "A cla im for money due  and owing under

Id. a t 210 (inte rna l quota tions  a nd

1

2

3

4

5 a  contract is  quinte s sentia lly an action a t law."

6 cita tion omitted).

7 In contras t to the  insure r's  cla im in Great- West Life , the  Divis ion is  not seeking

8 to enforce the investment contracts  between Concordia  and its  investors . The Divis ion

9 does  not seek to impose  contractua l liability on Concordia , nor could it. Ne ithe r the

10 Divis ion nor the  Commiss ion is  a  pa rty to Concordia 's  inves tment contracts . Ra ther,

11 the  Divis ion s e e ks  to impose  s ta tutory lia bility on Concordia  to pa y re s titution a nd

12

13 In s hort, the  a uthoritie s  Concordia  re lie s  upon a re  ina ppos ite  a nd do not

14 provide  a  bas is  on which to dismis s  the  Divis ion's  reques t re lie f of re s titution and

15 adminis tra tive  penalties .

1 6

17 For a ll the  fore going re a s ons , the  Divis ion re s pe ctfully re que s ts  tha t this

18 Tribuna l deny Concordia 's  Motion to Dismiss  Reques ted Re lie f of Res titution and

CONCLUS ION

RESPECTFULLY SUBMITTED this  14*'* day of November, 2016.

ARIZONA CORPORATION COMIVIIS  SION

\

j/ /L/»» of,

i i  vnu

1

4

19 Penalties .
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By: (
James M. Burgess
Attorney for the  Securitie s  Divis ion of
the  Arizona  Corpora tion Commiss ion
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ha ve  cons e nte d to e ma il s e rvice .

Alan S . Baskin
Da vid E. Wood
Baskin Richards  PLC
2901 N. Centra l Avenue, Suite  1150
P hoe nix, Arizona  85012
Attorneys  for Concordia  Financing Company, Ltd.

Timothy J . Sabo
S ne ll & Wilme r,
400 E. Van Buren St. #1900
P hoe nix, AZ 85004
Attorneys  for ER Financia l & Advisory Se rvices , LLC,
Lance  Michael Borsch, David John Wanzek, and Linda  Wanzek

1 On this  14th day of November, 2016, the  foregoing document was  filed with Docke t

2 Control as  a  Securities  Division Response to Motion, and copies of the foregoing were

3 mailed on beha lf of the  Securitie s  Divis ion to the  following who have  not consented

4 to ema il s e rvice . On this  da te  or a s  soon a s  poss ible  the rea fte r, the  Commiss ion's

5 eDocket program will automatica lly email a  link to the  foregoing to the  following who

6 On this  da te , a n e -ma il wa s  a ls o s e nt by the

7 unders igned to any of the  following who have  consented to email service .
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